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Topics Covered

 Business case for ethical negotiations

 Communications with third parties

 Confidentiality

 Truthfulness and fair dealing

 Conflicts of interest when representing corporate 

family members
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 This presentation cites the ABA’s Model Rules of Professional 

Conduct, unless otherwise indicated.

 Most states have adopted these Model Rules, with variations in 

some cases.

 It is important to look up any differences in the states in which 

you are currently barred.
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Business Case for 
Ethical Negotiations
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Ethical Negotiations:

 Encourages repeat business

 Preserves reputation

 Builds trust

Unethical Negotiations:

 Signals a bad business partner

 Reduces trust

 Prompts retaliation

 Some studies have shown that 

deception harms the deceiver’s

economic outcomes

The Upside of Ethical Negotiations
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Studies have shown…

 The bigger the stakes, the more 
likely ethical considerations 
may carry less weight

 Ethical considerations can 
become less prominent when 
negotiating with a organization 
or group than with an individual

 Those with relatively less 
power can be more likely to 
de-prioritize ethics

 FY/time constraints can 
diminish ethical 
considerations

Influences on Behavior
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Be aware of these 
temptations to 
take wrong turns 
or cut corners.

 Fallacy of sunk costs

 Lack of reciprocity

 Nibblers

 Alternatives/Plan B



Communicating 
with Third Parties
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Communicating with Third Parties

 You are asked to negotiate a Supply Agreement between 

your company and Acme Corp.

 Acme is a large, international company that has an extensive in-house legal group and 

routinely engages large law firms.  In fact, you met one of Acme’s in-house attorneys 

at a conference last year.

 Your business contact has asked you to send an agreement to Susan at Acme, who is 

in charge of negotiations for Acme.  A quick search of LinkedIn tells you that Susan is 

not an attorney.

 Your business contact insists that the deal must be done by the end of the Fiscal Year 

and asks you to reach out immediately.
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Communicating with Third Parties
 Can you reach out to Susan directly at Acme?

Yes, you have no actual knowledge that Acme is represented by counsel in this matter.

 Some variations:

1. Susan calls you and says that she wants to discuss the terms of the Agreement directly with you without 
bringing her counsel into the discussions – they’ll just “complicate things.”  Can you discuss the deal with her?

Likely not, absent Acme counsel’s consent.  Given Susan’s comment, it appears that Acme is likely 
represented by counsel.

2. Susan sends you a marked-up version of the Agreement and copies multiple people, including Tim, who has an 
email address at an outside law firm, and Jill, who is an attorney at Acme.  Susan wants to have a call with you to 
discuss the redlines but it is not clear whether Acme counsel will be joining.  Can you attend the call?

Yes, but only if Acme’s counsel is attending or if you receive Acme counsel’s consent to proceed without 
them.

3. Jill calls you directly, without including Tim on the line.  Can you discuss the deal with her?

Yes, Jill is a lawyer, too.  In-house attorneys, even if outside counsel is involved, are fair game.

Source: Legal Ethics Opinion 1890, Communications with Represented Persons (Compendium Opinion), Supreme Court of 
Virginia, Jan. 9, 2020.
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Communicating with Third Parties

 ABA Model Rule 4.2, Communication with Person Represented by 

Counsel

 If the other party is represented by counsel, lawyer must not discuss 

the subject of the representation with the other party unless: 

o the other party’s attorney has given consent to the discussion or 

o the attorney is authorized to do so by law or court order.

 Consent must come from the other party’s attorney, not the other 

party.
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Communicating with Third Parties

 ABA Model Rule 4.3, Dealing with Unrepresented Person

 If the other party is not represented by counsel, lawyer must not state 

or imply that they are disinterested.

o If lawyer knows or reasonably should know that the other party misunderstands 

the lawyer’s role in the matter, the lawyer has to take reasonable steps to correct it.

 Lawyer cannot give legal advice to an unrepresented party if you know 

their interest is in conflict with that of your client.

o Except for the advice to secure counsel.
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Communicating with Third Parties

 ABA Model Rule 4.4, Respect for Rights of Third Persons

 This rule prohibits the lawyer from:

o Using means that have no substantial purpose other than to embarrass, 

delay, or burden a third party; or

o Using methods to obtain evidence that violates the legal rights of the 

third party.

 If a lawyer receives a document or other information and knows, or 

reasonably should know, that the document or other information was 

inadvertently sent, they must promptly notify the sender.
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Communicating with Third Parties

 An employee, director, etc. of your company, who has interests 

adverse to the company, may actually be an unrepresented third 

party.

 These Rules may require you to:

o Cease advising an employee, other than advising them to get 

counsel

o Engage other counsel to represent the company in a proceeding 

or negotiation

o Report allegations of misconduct
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Hypothetical #1:

 You are negotiating an agreement 

between a company and a consultant, 

who is a professor at State University.

 Professor told the company that she 

does not want to spend money on legal 

counsel and will be negotiating the 

agreement herself. 

 The company researcher earned his PhD 

in Professor’s lab and asked you to 

make sure that the company gives her a 

“good deal.”

Best Practice:

 Make sure that both company’s 

researcher and Professor understand 

your role in the transaction as counsel 

for the company.  

 Include a clause in the agreement that 

states the consultant had the 

opportunity to consult with counsel.

 Make sure that the only legal advice 

you provide is for Professor to get 

counsel.

Communicating with Third Parties
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Hypothetical #2:

 You are contacted directly by the 

business representative for the other 

party in an agreement negotiation.  

 She emails you a memo prepared by 

her company’s counsel that outlines 

why they cannot agree to the 

proposed indemnification language. 

 What do you do?

Best Practice:

 Notify the sender.

 Confirm that the other party’s 

attorney has given consent for 

the business rep to provide this 

document.  

 If consent is not given, promptly 

delete the email and certify 

destruction of the same.

Communicating with Third Parties
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Hypothetical #3:

 You are called in to investigate a 
claim that company employees have 
bribed foreign officials in another 
county.  

 During interviews, it becomes clear 
that the President of that business 
unit, Bob, may have given some 
money to a public official to “keep 
things moving” at customs.

 You have to interview Bob next.  
What do you do?

Best Practice:

 Be mindful that Bob’s interest 

may actually be adverse to his 

employer and that a conflict may 

arise.

 Make sure he understands your 

role in the transaction.

 Do not provide legal advice to 

him, other than advice to get 

counsel.

Communicating with Third Parties
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Confidentiality

18DINSMORE & SHOHL LLP  •  LEGAL COUNSEL • DINSMORE.COM
© 2020. ALL RIGHTS RESERVED



Confidentiality

 Big Box Store Co. is opening a store in a rural area of New York.  

 Larry, Big Box Store’s in-house counsel, calls his friend, Curly, who practices real estate 

law in that area.

 Big Box Store uses a local broker, Moe, to help it find the ideal location and facilitate 

the purchase of the land for the new store. 

 The custom in the locale where Curly practices is for the lawyer, rather than the broker, 

to prepare the contract of sale.  Curly prepares the contract, using a template he’s 

honed over the years.

 Moe learned from Larry that the contract was signed by both Big Box Store and the 

seller.  Moe asks Curly for a copy of the signed contract.
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Confidentiality
 Can Curly share the signed contract with Moe?

No, absent Big Box Store’s informed consent, Curly cannot share the agreement.  No other 
exception to Rule 1.6 applies here.

 Some variations:

o Curly knows that Big Box Store recently submitted the signed contract with an SEC filing.  Is Curly able 
to share the contract now?

No, absent Big Box Store’s informed consent, Curly cannot share the agreement.  There is no 
exception under Rule 1.6 for publicly-available information.

o Curly doesn’t want to share the signed contract with Moe because it contains clauses that Curly has 
perfected over his 25 years in practice. Does Curly have to alert Big Box Store to Moe’s request?

Yes, Curly cannot bury Moe’s request.  Rule 1.4(a)(1) states that a lawyer must inform their client 
of, among other things, “any decision or circumstance with respect to which the client’s informed 
consent . . . Is required by these Rules.”

Source: New York State Bar Association, Committee on Professional Ethics, Opinion No. 1161, Jan. 4, 
2019.
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Confidentiality

 ABA Model Rule 1.6, Confidentiality of Information

 Attorneys cannot reveal information relating to the representation of a 

client, unless certain circumstances apply.

o See the next slide.

 Attorneys must make reasonable efforts to prevent the inadvertent 

disclosure of or unauthorized access to such information.
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Exceptions to Model Rule 1.6:

➝ Permitted by the Client’s informed 

consent;

➝ Implied given representation;

➝ Prevent reasonably certain death or 

substantial bodily harm;

➝ Necessary to comply with law or a 

court order; 

➝ Necessary for lawyer to seek legal 

advice about compliance;

➝ Prevent client from committing a crime or 
fraud that will result in “substantial” injury 
to a person, or mitigate or rectify such 
injury, in furtherance of using the lawyer’s 
services;

➝ Establish a claim or defense for the lawyer 
in a dispute with the client; 

➝ Establish a defense against a criminal or 
civil claim based on client’s conduct;

➝ Respond to allegations regarding the 
lawyer’s representation of the client; or

➝ Detect and resolve conflicts of interest in 
limited circumstances.

Confidentiality
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Hypothetical #1:

 You have been invited to speak at 

a conference about a recent deal 

that you closed for your company.

 You want to share certain details 

about the deal at this conference, 

some of which are part of the 

public record.

 What do you do?

Best Practice:

 Safest route is to obtain the 

necessary informed consent from 

your company to share the 

information in advance of your 

conference.

 Be careful relying on press releases or 

public filings to identify shareable 

information, as there is no exception 

in Rule 1.6 for “publicly-available” or 

“generally known” information.

Confidentiality
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Hypothetical #2:

 You are going to a LIDAR supplier’s HQ 

to negotiate a high-profile but very 

confidential deal for your company, 

which makes autonomous vehiclea.

 You love social media and are an avid 

sharer online.  You send a tweet in the 

morning (potentially geotagged) that 

says:

Heading into an important

negotiation today. Very excited for

the future of mobility!

Best Practice:

 Don’t share online.

 If you do share, be careful of 

context clues (emojis, etc.) and 

location settings.

 If it is that important to share, get 

the necessary informed consent.

Confidentiality
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Hypothetical #3:

 You work as in-house counsel at a Parent 
Company.  One of its subsidiaries has been 
engaged in protracted litigation that has 
resulted in a significant financial and resource 
drain on the Parent.  

 Despite the Parent’s efforts, the situation at 
Subsidiary is not improving.

 Parent decides to sell Subsidiary, in part 
because of this drain, but also because Parent 
wants to take the organization in a different 
direction. 

 A promising buyer asks you why the Parent 
Company wants to sell.

Best Practice:

 You are not permitted to disclose 

the Parent Company’s reasons for 

the sale without its informed 

consent.

 Be mindful of intersecting (and 

sometimes competing) rules.

o Confidentiality

o Truthfulness and Fair Dealing (next)

Confidentiality
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Truthfulness and 
Fair Dealing
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Truthfulness and Fair Dealing – Scenario
 SeaHorse Technologies won a government contract and must deliver a validated prototype drone 

submarine to the government by a specified date, or face penalties for each day of delay.

 Laura, outside counsel for SeaHorse, is negotiating a testing and facilities use agreement with Trevor, an 
attorney with Barracuda Industries - an autonomous submarine testing company that is building a 
brand-new testing facility for the SeaHorse testing. Trevor is unaware of SeaHorse’s government contract 
and delivery obligations. And, Trevor and his manager stand to make significant bonuses for closing the 
SeaHorse deal. During negotiations, to close the deal and secure advance pre-contract funding for 
facility construction from SeaHorse under an MOU, Trevor (honestly) tells Laura that the facility will be 
ready in plenty of time for SeaHorse’s anticipated testing. All other open items have been resolved, and 
the deal is ready to close.

 Three days before the parties are to sign the agreement and stage a joint press release, Trevor learns that 
a Barracuda equipment vendor that has been having financial difficulties since before the SeaHorse 
negotiations started has gone bankrupt and will not be able to provide a key piece of equipment needed 
for the facility, particularly for SeaHorse’s testing.

 There’s an outside chance that a backup supplier will be able to provide the equipment in time.
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Truthfulness and Fair Dealing - Scenario 
 Is it OK for Trevor and Barracuda to proceed with the contract and press release, and

keep their fingers crossed that the backup supplier will come through in time?

 What if Laura calls Trevor to check in about the status of construction before the

agreement is signed, and asks Trevor point-blank whether the facility will be ready?

In both scenarios, above, Barracuda’s failure to have the facility ready on the date promised would be

material to SeaHorse, because it could cause SeaHorse to incur liability for its resulting failure to perform.

Failure to disclose could be a misstatement by omission; and, even beyond rules of conduct, state tort law

may require disclosure, or the enforceability of a deal may be disputed if material facts are not disclosed.

o Variation: What if the equipment vendor has not yet filed for bankruptcy, but has

reported dire financial difficulties to Barracuda under an obligation of

confidentiality?

Consider in view of other applicable rules of conduct that prohibit dishonesty, fraud, deceit or

misrepresentation, and assisting others to do so. (e.g., Model Rule 8.4)
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Truthfulness and Fair Dealing

 ABA Model Rule 4.1, Truthfulness in Statements to Others

 In the course of representing a client:

o Attorney shall not knowingly make a false statement of material fact or law to a 

third person.

o Attorney shall not knowingly fail to disclose a material fact to a third person when 

disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, 

unless disclosure is prohibited by Rule 1.6, Confidentiality of Information.

Note the tension between a lawyer’s obligations of truthfulness to third parties, zealous 

representation of clients, and confidentiality.
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Truthfulness and Fair Dealing

 What does “knowingly” require?

o ABA Model Rule 1.0(f): actual knowledge of the fact in question; knowledge may be inferred 

from circumstances

Thus, an innocent misrepresentation which the speaker believes to be true and later

learns is false, must be corrected by notifying the person who heard it, even if

opposing counsel.
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Truthfulness and Fair Dealing

Negotiation focus: Pertains to statements of fact (although...circumstance-

dependent)

 Generally accepted conventions of negotiation (from ABA Comment 2 to Model Rule 4.1)

o Estimates of value

o Existence of undisclosed principal (except fraud)

o Of course, avoid criminal and tortious misrepresentation

 What about exaggerations, “puffery”, and misdirection?

 How do statements of opinion or statements about speaker’s state of mind differ?
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Truthfulness and Fair Dealing

 ABA Formal Opinion 06-439 (2006):

o “a party’s negotiation goals or its willingness to compromise, as well as statements that can 

fairly be characterized as negotiation ‘puffery,’ ordinarily are not considered ‘false statements 

of material fact’….”

 What is a “material fact”?

o One that “reasonably may be viewed as important to a fair understanding of what is being 

given up and, in return, gained by the [deal].”

Ausherman v. Bank of Am. Corp., 212 F.Supp.2d 435, 449 (D.Md. 2002)

o One that could have influenced the hearer.
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False Statements of Fact or Law

 Overt lies

 Active Misrepresentations

 Misrepresentations by omission (see ABA Model Rule 4.1, comment 1):

o Generally no affirmative duty to inform opposing party of relevant facts or volunteer 

information (e.g., no affirmative duty to inform an opposing party about settlement 

limits)

o But, misrepresentation may occur by incorporating a statement of another person that is 

known to be false, or making true but misleading statements or omissions that are the 

equivalent of affirmative false statements.

For the most part, though, there is no obligation to clear up misunderstandings, provided there is no 

active or intentional adoption or promotion of a misrepresentation.
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Material Fact vs. “Puffery” - Examples

 “We only have $4M in insurance for this liability or claim”

o if $7M coverage actually exists, this is a misstatement of a material fact.

 “Granting you a license in the field of robotics will cost us $$$”

o if granting the license will actually have little cost to licensor, this is a misstatement of a 

material fact.

 “We’re getting a better offer from your competitor”

 “All of our vendors agree to that representation”

 “None of our suppliers require that we indemnify”

The 3 preceding statements are misstatements of material fact, unless entirely factually true (be 

careful of using words like “all”, “none”, etc.
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Hypothetical #2:

The purchasing department is negotiating 
a supply agreement with a vendor, and 
asks you to help. Purchasing tells you 
privately that it will pay up to, but no more 
than $5M for the contract. In your 
subsequent call with the vendor, the 
vendor proposes $6.5M, and you say –
thinking that the parties will ultimately 
meet in the middle - “we won’t pay more 
than $3.5M.”

Better Practice:

This deal appears to be worth $3.5M, 

based on the competitive advantage we 

foresee, logistics considerations 

(freight, import duties, etc.), and 

anticipated warranty/return claims.

o Not a false statement of material 

fact.

o Does not mislead the counter-party.

Truthfulness and Fair Dealing
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Truthfulness and Fair Dealing - Takeaways

 Unknowingly making a false statement of fact, or a statement which is not 

material, does not rise to the level of an ethical breach.

o Although, an innocent misstatement must be corrected if its falsity later becomes 

clear.

 Exaggeration and “puffery” may be OK, if no facts are misrepresented.

 However, while some hyperbole may be expected in negotiations, consider:

o Is it worth potentially damaging the value of the deal and the future relationship?

o As Warren Buffet once said: "It takes 20 years to build a reputation and five 

minutes to ruin it."
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Conflicts 
of Interest



Conflicts – who’s the client?

But first, a note about the Rules and in-house counsel:

 Globalization  increasingly far-flung business enterprises

 Dual role as counsel and business advisors

 Model Rules focus on counsel from law firms  imperfect alignment with in-house realities

However…dem’s the rules.

ABA Model Rules 1.0(c):

“’Firm’ or ‘law firm’ denotes a lawyer or lawyers in a law partnership, professional corporation, 
sole proprietorship or other association authorized to practice law; or lawyers employed in a 
legal services organization or the legal department of a corporation or other organization.” (italics 
added)



Conflicts: Parent-Subsidiary

In-house counsel:

 Generally, no bar to providing services to a subsidiary; provided the parent’s 
and the subsidiary’s interests are aligned.

 Conflicts may arise where interests diverge:

o Divestiture / spin-off (e.g., 1 party involved in litigation)

o Transactions between companies

o Insolvency



Conflicts – Current Client

Model Rule 1.7

…a lawyer may represent a client if:

o she reasonably believes that she can provide competent and diligent 
representation to each;

o not prohibited by law;

o no assertion of a claim by one client against another represented by the 
same lawyer in the same litigation or other proceeding; and

o each affected client gives informed written consent.



Pre-transaction - interests 

aligned:

 Privilege unified

 Indemnification aligned

 In-house/outside counsel report 

to GC

What happens post-transaction?

 Privilege attaches to divested 
organization.

 Counsel owes duty of confidentiality to 
current/former clients

 Rule 1.9 - duty to former client

o Conflict of interest

o Confidentiality

 Rule 1.10 – a single lawyer’s conflict 
considerations under Rules 1.7 and 1.9 
are imputed to the entire firm.

When interests diverge
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Conflicts – Former Client 

Under Rule 1.9:

 Written waiver from former client required for:
o counsel to represent another party, with materially adverse interests, in the same or a 

substantially related matter.

o counsel to represent a party in a same or a substantially related matter in which a firm 
with which the lawyer was formerly associated had previously represented a client with 
materially adverse interests; and  where counsel obtained confidential information 
about the former client. (emphasis added).

 But…under Allegaert v. Perot, 565 F.2d 246 (2d Cir. 1977) and its progeny (at least 
in NY):
o jointly represented clients have no expectation of confidentiality vis-à-vis each other.

o lawyer may take sides in a later dispute between them, even where the current dispute 
is “substantially related” to the former representation.



Conflicts – Former Client

Such conflicts can arise:

 if a subsidiary is being advised  the subsidiary is the client.

 when counsel is hired from another entity



Model Rule 1.10 – Example:

In-house legal department and outside counsel disqualified

 Plaintiff hired in-house lawyer who previously worked for defendant

 In-house counsel rose through the ranks to a leadership role

 No effective screening from meetings, documents and other related 
information.

Case dismissed!

Dynamic 3D Geosolutions v. Schlumberger (CAFC, 2016)



COI - Takeaways

 Conduct due diligence on matters previously handled 
by new hires

 See something, say something

 Consider and be vigilant about screening and/or 
obtaining waivers



Questions?
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Nicole Nan
(513) 977-8540
nicole.nan@dinsmore.com

Adrian Cyhan
(619) 400-0475
adrian.cyhan@dinsmore.com

THANK YOU!!!
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